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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, / 
PLAINTIFF/APPELLEE / 
/ CASE NO. 920131-CA 
V. / 
/ PRIORITY 2 
JAMES E. WRIGHT, / 
DEFENDANT/APPELLANT. / 
BRIEF OF APPELLANT 
JURISDICTION AND NATURE OF PROCEEDINGS 
This appeal is from a judgment and conviction of theft by 
deception, in violation of Utah Code Ann. section 76-6-405. 
This Court has jurisdiction to hear the appeal under Utah Code 
Ann. Section 78-2a-3(2)(f) (1992). 
STATEMENT OF ISSUES PRESENTED ON APPEAL 
AND STANDARD OF APPELLATE REVIEW 
1. Was defendant denied effective assistance of counsel when 
trial counsel failed to seek a continuance in order to obtain 
records thought to be, but not subpoenaed for trial, and when 
subpoenaed during the trial were not produced by the State's 
witness. When the issue of ineffective assistance of counsel is 
raised for the first time on appeal and review is confined to the 
record, this Court must determine, as a matter of law, whether 
counsel's performance was deficient and, if so, whether the 
deficient performance prejudiced defendant under the test set 
forth in State v. Frame. 723 P.2d 401, 405 (Utah 1986). State v. 
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Ellifritz, 188 Utah Adv. Rep. 14, 16 (Utah App. May 27, 1992). 
2. Was the evidence sufficient to convict defendant of theft 
by deception? The standard for determining sufficiency of the 
evidence is that "the evidence is inconclusive or so inherently 
improbable that reasonable minds could not reasonably believe 
defendant had committed a crime... In determining whether evidence 
is sufficient, the court will review the evidence and all 
inferences which may reasonably be drawn from it in light most 
favorable to the jury verdict... the Court should only interfere 
when the evidence is so lacking and insubstantial that reasonable 
men could not possibly have reached a verdict beyond a reasonable 
doubt (citations omitted). State v. Gabaldon, 735 P.2d 410 (Ut App. 
1987). 
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES 
The text of any relevant constitutional, statutory, or rule 
provisions pertinent to the resolution of the issues presented on 
appeal are contained in the body of this brief. 
STATEMENT OF THE CASE 
Defendant was charged with theft by deception, a felony of the 
second degree, in violation of Utah Code Ann. section 76-6-405. 
Defendant was found guilty after trial by jury conducted on the 2nd 
and 3rd days of December, 1991, Judge Boyd L. Park presiding. On 
the 31st of January, 1992, the defendant was senteced to serve 60 
days in the County jail. 
STATEMENT OF FACTS 
The defendant, James Wright, was employed as a pre-need 
2 
salesman at the Berg Mortuary from 1969 until approximately 1981 
(T.8). A pre-need funeral plan is where a person would either 
contact the mortuary or they would be contacted by a mortuary 
salesman for the purpose of making arrangements for a funeral 
service of someone then living (T.5). A payment schedule would be 
arranged with the payments being made directly to the Berg Trust 
Fund (T.8). 
The theory behind a pre-need contract is the money is placed 
in an interest bearing bank account and would thus keep up with 
inflation (T.6). 
During the period between 1969 and 1981, Mr. Wright was in 
charge of depositing money into the trust fund (T.8). Mr. Wright 
was not authorized to endorse checks made payable to Berg Mortuary 
or the Berg Trust (T.ll). However, there was a period of time 
where Mr. Wright was authorized to accept checks made out to Berg 
Trust and place them in one of his accounts at the Far West Bank 
with American Funeral Plan and Berg Trust on the account (T.ll). 
In the summer of 1989, Mr. Wright's records had been 
confiscated by the Utah County Attorney's Office, at which point 
Mr. Berg informed Mr. Wright that he did not want him selling any 
more pre-need plans for the mortuary (T.16). 
Subsequently, a check made out to Berg Mortuary by Mr. Stout 
was endorsed by Mr. Wright (T.20). Although disputed, Mr. Wright 
testified that he endorsed the check and then informed Mr. Berg 
that he (Mr. Wright) had taken the money from Mr. Stout, given Mr. 
Stout a receipt, and then requested that the Mortuary give Mr. 
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Stout a discount. Mr. Berg refused the money and refused to give 
the discount to Mr. Stout (T.15). Further, Mr. Berg refused to pay 
Mr. Wright for premiums that had been advanced from his own monies 
(T.17,18). 
Defendants trial counsel thought the records of Carl Berg, 
the owner of Berg Mortuary, had been subpoenaed prior to trial, but 
the subpoena had not been served (T.26). During the trial a 
subpoena was served on Mr.Berg directing him to attend and to bring 
his records, but he did not produce the records (T. 112). 
SUMMARY OF ARGUMENT 
On two seperate occassions during defendants trial Mr. Berg 
was asked to produce documents of the business. On both occassions 
defendant's trial counsel failed to ask for a continuance so that 
the records could be obtained. 
The records in question would have been used to establish the 
business dealings between Berg Mortuary and the defendant Mr. 
Wright. The records requested covered a period of time between 1969 
and the present, and would have aided the defendant in his 
assertion that it was common practice for him to sign documents and 
to act as an agent of Berg mortuary. This is essential to the 
defendant's defense as he asserted that it was common practice for 
him to act as an agent of Berg Mortuary, and therefore, his signing 
a check on behalf of the mortuary was not fraudulent. Also, the 
records were necessary to show how much of his own money Mr. Wright 
had spent on insurance premiums for other people and was now due 
him from Berg Mortuary. 
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The second issue relates to the sufficency of evidence. 
Viewing the record as a whole there is substantial conflict in the 
testimony regarding the authority of Mr. Wright and in the 
circumstances surrounding the check that is at issue. Mr. Wright 
testified that he in fact approached Mr. Berg after he had received 
the check from Mr. Stout and Mr. Berg refused the money and refused 
to pay Mr. Wright money that was due him for payment of premiums 
(T. 16, 17). 
Because of the substantial conflict in the testimony 
reasonable minds could not have reasonably believed Mr. Wright had 
committed a crime. 
ARGUMENT 
POINT I 
DEFENDANT RECEIVED INEFFECTIVE ASSISTANCE OF COUNSEL 
BECAUSE OF COUNSELS FAILURE TO SEEK A CONTINUANCE SO 
SUBPOENAED DOCUMENTS FROM THE STATE1S WITNESS COULD BE 
OBTAINED 
In order to prevail in the argument that one was denied 
effective assistance of counsel one must show, inter alia, that 
counsel!s actions did not constitute a conscious trial strategy . 
State v. Jones, 823 P.2d 1059, 1063 (Utah 1991); State v. Bullock, 
791 P.2d 155, 158-59 (Utah 1989), cert denied, U.S. . 
110 S. Ct. 3270 (1990). 
It is obvious that trial counsel felt it important that the 
records of Berg Mortuary be brought to the trial. This is evidenced 
by the fact that trial counsel inquired of Mr. Berg if he had been 
subpoenaed to appear in court and along with his appearance produce 
the records of the businees. Mr. Berg replied that he had not 
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received the subpoena. Upon learning this, trial counsel that night 
had a subpoena served on Mr. Berg and inquired the next day at 
trial if the records had been brought to the Court. Mr. Berg stated 
he had received the subpoena late at night and did not have time to 
search for the records (T. 112). Trial counsel failed at that time 
to ask for a continuance so that Mr. Berg could find and produce 
the records. 
Based on the fact that trial counsel had thought the State's 
witness had been served a subpoena, when in fact he had not, and 
then trial counsel serving the witness so the documents would 
be produced the next day in court, show that trial counsel's not 
seeking a continuance was not a "conscious trial strategy". 
Further, the defendant must show that he was prejudiced 
because of not having the records produced. State v. Morgan, 813 
P.2d 1207, 1210 (Utah App. 1991). 
The records in question dealt with a period of time between 
1969 to the present and involved transactions that were handled by 
Mr. Wright on behalf of Berg Mortuary (T.26). Further, when asked 
about how many contracts were sold by Mr. Wright that the company 
currently had the records of Mr. Berg replied there were probably 
eight or nine hundred (T.27). 
The importance of the records to trial counsel would have 
been to show that Mr. Wright was and had been authorized to act as 
an agent for Berg Mortuary. Acting as an agent he was authorized to 
accept checks and to bind the Mortuary. Without the records, Mr. 
Wright's assertions that he was an authorized agent of the Mortuary 
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was less compelling. 
Also, Mr. Wright testified to monies that were owed him from 
the mortuary because of premiums he had advanced from his own 
pocket. This was crucial testimony because Mr. Wright kept the 
funds from the check he received from Mr. Stout and discussed with 
Mr. Berg using these funds to offset what was owed him from the 
mortuary (T.17). Although Mr. Berg did not agree to the offset, 
there was no proof that money was in fact owed to Mr. Wright from 
the mortuary, except for the records that had been subpoenaed, but 
not produced, from Carl Berg. 
Defendant sought to point this out during the trial when he 
testified (T.17): 
Q. Throughout your, at least from 1984 up until 1990, where 
there occasions when you and your business would advance premiums 
due on policies of Berg customers on a premium basis? 
A. On Berg Trust customer which is a trust account that Carl 
Berg has control of that we used to carry credit life on, me and 
Carl both discussed insuring those people. I insured all of the 
trust for Carl Berg made him the owner and beneficiary and I paid 
the premiums on all of those policies out of my money. I never yet 
received any of the money back except on a very few cases. I could 
have proved those with the records that I needed today... 
Because of the above, it is reasonable to conclude that the 
jury could have reached a different verdict if the records had been 
produced. Strickland v. Washington, 466 U.S. 668, 690, 104 S. Ct. 
2052, 1066 (1984): State v Ellifritz, 188 Utah Adv. Rep. 14, 15 
(Utah App. May 27, 1992). 
POINT II 
WAS THERE SUFFICIENT EVIDENCE TO SUPPORT DEFENDANTS THEFT BY 
DECEPTION CONVICTION? 
The evidence was clear that Mr. Wright had authority to 
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perform many different services for Berg Mortuary. The testimony 
was that he even managed the cemetary owned by the Mortuary 
(T.106), and had a relationship that went from 1969 to 
approximately 1990. That at certain times he endorsed checks on 
behalf of Berg Trust and this had not been objected to by Mr. Berg 
(T.49). 
Although Mr. Berg testified that the authority to sell pre-
need policies was revoked in the summer of 1989 (T. 16), there was 
no testimony as to any other authority of Mr. Wright being 
terminated. He further testified that he had at times authorized 
Mr. Wright to sign his name (T.76). 
Mr. Wright testified that he made a full disclosure of the 
circumstances that led him to endorce and cash the check that is 
the basis of this action (T.17). 
Based on the testimony referred to, the evidence in relation 
to the crime charged is so inconclusive that reasonable minds could 
not have reasonably believed defendant James Wright had committed 
the crime of theft by deception. 
CONCLUSION 
Based on the above discussion, the Defendant James Wright 
respectfully asks this Court to set aside the Defendant's 
conviction. 
Respectfully submitted this 30th day of September, 1992. 
_l 
William J. Albright 
Attorney for Defenadant/Appellant 
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CERTIFICATE OF HAND DELIEVERY 
I, William J. Albright, hereby certify that I hand delievered 
four true and correct copies of the foregoing brief of 
Defendant/Appellant to the following: 
Criminal Appeals Division 
Utah Attorney General 
236 State Capitol 
Salt Lake City, Utah 
Dated this the 30th day of September, 1992. 
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IN THE FOURTH JUDICIAL DISTRICT COURT 
UTAH COUNTY, STATE OF UTAH 
THE STATE OF UTAH, 
Plaintiff, 
-vs-




CASE NUMBER: 911400229 
DATE: January 31, 1992 
BOYD L. PARK, JUDGE 
Rpt. by Richard C. Tatton, CSR 
Clerk: Diana L. Olpin 
********** 
JUDGMENT AND ORDER OF PROBATION 
This matter came before the Court for pronouncement of 
judgment on the above-named defendant on a charge of Theft By 
Deception, a second degree felony. Utah County Attorney, Kay 
Bryson, appeared for and on behalf of the State of Utah, The 
defendant appeared in person and through attorney John 
Musselman. 
On the 3rd day of December, 1992, the defendant was 
found guilty by a jury of the above-named crime and the matter 
was referred to the Adult Probation and Parole Department for a 
presentence investigation and report. Their report has now 
been received and considered by the Court and defendant's 
counsel has been made aware of the recommendation. 
Mr. Musselman addressed the Court regarding the 
recommendation. Mr. Bryson responded. Mr. Musselman again 
addressed the Court. The defendant addressed the Court on his 
own behalf. The defendant's wife addressed the Court. Craig 
Madsen addressed the Court. 
The Court then addressed both counsels and the 
defendant. 
There being no legal reason having been shown why 
sentence should not be pronounced, it is the judgment of the 
Court that the defendant be sentenced to the Utah State Prison 
for an indeterminate term of not less than one nor more than 
fifteen years. Execution of the sentence is suspended and the 
defendant is placed on probation for a period of thirty-six 
months upon the following terms and conditions: 
1. Defendant enter into an agreement with the Adult 
Probation and Parole Department and comply 
strictly with the terms of probation. 
2. Defendant make himself/herself available to the 
Department and the Court when requested to do so. 
3. Defendant is not to violate the laws of the 
United States, State of Utah, any state, or any 
municipality. 
4. The defendant is ordered to complete the 
Intensive Supervision Probation program. 
5. The defendant is ordered to serve sixty (60) days 
in the Utah County Jail with work release. Work 
release shall not exceed 40 to 45 hours per 
week. However, in the event that the defendant 
is performing well on his probation, and Adult 
Probation and Parole believes that it would be 
appropriate to allow the defendant to leave town 
for work purposes for a few days in a row, Adult 
Probation and Parole has the authority to make 
the determination and allow the defendant work 
release for a few days in a row. Such extended 
work release is limited to circumstances where 
the defendant needs to preserve his employment, 
and is not intended to create a special problem 
for Adult Probation and Parole or the Utah County 
Jail personnel. The defendant must however 
complete his jail term within the next ninety 
days. The defendant must report to the Utah 
County Jail no later than February 10, 1992 at 
7:30 p.m.. 
6. The defendant is ordered to pay a fine in the 
amount of $500.00 and pay $125.00 to the Victim 
Reparation Fund. 
7. The defendant is ordered to pay restitution in an 
amount to be determined by Adult Probation and 
Parole. 
Attorney, Bill Allbright addressed the Court stating 
that he would be representing the defendant in filing a notice 
of appeal and a certificate of probable cause. He requested 
that the Court stay the judgment at this time to allow his 
motion to be filed. The Court advised Mr. Allbright that it 
would not grant a stay of the judgment at this time. 
Court retains jurisdiction to make further orders as 
necessary. 
Dated this 31st day of January. 1992, 
BY THE^COURT: 
B0YI5 L. "PARK, JUDGE 
I I U L . L / 
Fourth Judicial District Court 
of Utah County, State of Utah 
0019663d CARMAB. SMITH, Clerk 
^ V ^ / g L , Deputy 
D. JOHN MUSSELHAN (5582) for: 
ELKINS, MUSSELHAN & MADSEN 
Attorneys for Defendant 
40 South 100 West, Suite 200 
Provo, UT 84601 
Telephone: 374-1212 
IN THE FOURTH JUDICIAL DISTRICT COURT OF UTAH COUNTY 




Case No. 911400229 
STATE OF UTAH, 
Plaintiff, 
vs. 
JAMES E. WRIGHT, 
Defendant, 
oooOooo 
THE STATE OF UTAH SENDS GREETINGS TO: 
CARL BERG 
185 E. Center St. 
Provo, UT 84606 
WE COMMAND YOU, that all and singular business and excuses 
being laid aside, you appear and attend before the Fourth District 
Court of the State of Utah, at a term of said Courtyto be held at the 
Court House, 125 North 100 West, Provo, UT on the -2nd day of December, 
1991, at the hour of -&?8Q j^joK-f then and there to testify in the 
above-entitled action now pending in said District Court on the part 
of the defendant. Disobedience will be punished as a contempt by said 
Court. 
YOU ARE FURTHER COMMANDED to bring with you and produce the 
following records and documents: 
1. Any and all documents, records, memoranda, written 
evidence or any other thing pertaining to any and all death claims 
made to or against American Guarantee Life Insurance Company or 
Homesteaders Life Insurance Company. 
2. Any and all documents, records, memoranda, written 
evidence or any other thing pertaining to any business relationship 
existing or which existed between Berg Mortuary and James Wright from 
1969 to the present or between Berg Trust and James Wright from 1969 
to the present or between yourself and James Wright from 1969 to the 
present. 
3. Any copy of that notice to James Wright terminating any 
agency relationship between Berg Mortuary and James Wright and between 
Berg Trust and James Wright and between yourself and James Wright, 
which notice you caused to be prepared and sent to Mr. Wright on or 
about September, 1990. 
4. Any and all copies of any trust reports. 
5. Any and all trust checking account records and bank 
statements, including but not limited to records of bank accounts at 
Zion's First National Bank, American Savings & Loan Association and 
Far West Bank, including all checks, deposits, debits and credits. 
6. A copy of the trust audit of 1988 and 1989. 
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WITNESS, the Honorable, RAY M. HARDING, District Judge of the 
Fourth Judicial District Court in and for the State of Utah this 9 7 
day of November, 1991. 
ATTEST, my hand and seal of said 
Court the day and year last above 
written. 
CARMA SMITH, Court Clerk 
/ 
Byi^-Deputy CI 
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